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ARTICLE 5. 
FEES 

 
5.A. INITIAL FRANCHISE FEE 
Upon execution of this Agreement Franchisee shall pay to Franchisor a non-recurring initial franchisee 
fee (the “Initial Franchise Fee”) equal to the amount listed in Attachment A. 

 
Based  upon  the  franchisor's  financial  condition,  the  Maryland  Securities  Commissioner  has 
required a financial assurance. Therefore, all initial fees and payments owed by franchisees shall be 
deferred until the franchisor completes its pre-opening obligations under the franchise agreement." If the 
franchise offering includes an area development agreement, add: "In addition, all development fees and 
initial payments by area developers shall be deferred until the first franchise under the development 
agreement opens. 

 
The Minnesota Department of Commerce has determined that we, the franchisor, have not demonstrated 
we are adequately capitalized  and/or  that  we  must  rely  on  franchise  fees  to  fund  our  operations. 
The Securities Regulation Division has imposed  a  fee  deferral  condition,  which  requires  that  we 
defer the collection of all initial fees from Minnesota franchisees until we have completed all of our pre-
opening obligations and you are open for business. 

 
Based upon the franchisor's financial condition, the Washington Department of Financial Institutions has 
required a financial assurance. Therefore, all initial fees and payments owed by franchisees as described 
in Item  5  of  the  Franchise  Disclosure  Document  shall  be  deferred  until  the  franchisor  completes 
its  pre- opening obligations to the franchisee and the franchisee is open for business. 

 
Additional Franchise Agreements: This Agreement  does  not  grant  to  Franchisee  the right  to  enter 
into additional First Day Homecare Business Franchise Agreements, additional franchise rights or, right 
of first refusal. All subsequent franchise agreements between Franchisor and Franchisee shall be subject 
to the terms and conditions of Franchisor’s then current franchise agreement and shall be subject to 
Franchisor’s acceptance and approval of Franchisee’s request to enter into any subsequent franchise 
agreements which Franchisor may approve or disapprove in Franchisor’s Reasonable Business Judgment. 

 
5.B. ROYALTY FEES 
Throughout the Term of this Agreement, Franchisee shall pay to Franchisor a continuing monthly non- 
refundable royalty fee (the “Royalty Fee”). The continuing monthly Royalty Fee shall be equal to the 
greater of (i) 5% of Franchisee’s monthly Gross Revenue, or (ii) the Minimum Monthly Royalty set forth 
in the schedule below (the “Royalty Rate”). 

 
Months After Signing 

The  Franchise 
Agreement 

Minimum Monthly Royalty 

0 to 6 months $0
7 to 12 months $500 per month 

13 months through the end of the Term $1,000 per month 
 

We will collect the Royalty Fee on a 90-day delay. For example, if you commence operation on January 
1, the Gross Revenue generated from January 1 to January 31 will be collected on May 1. 

 
The Royalty Fee is on-going and is payable in cash and calculation of the on-going Royalty Fee to be  
paid monthly (or based on such other Accounting Period designated by Franchisor) shall be on-going 
based on the Gross Revenue for the previous month’s Accounting Period for each and every month 
throughout the Term of this Agreement. Royalty Fee payments will be paid monthly and sent by ACH 
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(1)and charge Franchisee a monthly Technology Fee in an amount designated by Franchisor but provided 
that such monthly fee does  not  exceed  $500  per  month.  As  of  the  date  of  this  Franchise 
Agreement, the Technology Fee is equal to $300 per month. The Technology Fee shall be paid to 
Franchisor’s designated vendor each and every month on the Due Date. 

 
(2) Brand Development Fund  Fee  –  Franchisee  shall  pay  to  Franchisor,  Franchisor’s  affiliates, 
or Franchisor’s designees the Brand Development Fund Fee as set forth in Article 9.A. of this Agreement. 

 

(3) Quality Assurance Audit Fees – If Franchisee is in default of the Agreement, Franchisee may be 
required to pay to Franchisor, Franchisor’s affiliates, or Franchisor’s designees on an on-going weekly, 
monthly, and/or per use fees related to quality assurance programs designated by Franchisor related to 
frequent inspections of Franchisee’s First Day Homecare Business and secret shopper evaluations. The 
then-current rate for such Quality Assurance inspection is $300 per inspection and is subject to increase 
by up to 10% per annum. 

 
(4) First-Year EMR Subscription Fee. During your first year, you will pay us for your EMR 
subscription. Starting in your second year, the EMR provider will bill you directly for the subscription. 
Currently, you will pay Us $600 per month for this subscription. 

 
(5) Annual  Conference  Fees  –  Franchisee  shall  be  responsible  for  all  expenses  of  its  
personnel attending the Annual System Conference including travel, meals and lodging. Franchisee shall 
be required to pay to Franchisor an Annual Conference Attendance Fee. Franchisee agrees that if 
Franchisee fails to attend the Annual System Conference that Franchisor shall, nevertheless,  
charge and Franchisee shall pay the Annual Conference Attendance Fee – even if Franchisor 
waives such fee for franchisees who attend the Annual System Conference. 

 
(6)  Alternative Supplier – Franchisee acknowledges and agrees that, should Franchisee elect to use a 
designated supplier other than the designated provider of such services set forth in the Operations Manual 
of services or products requiring implementation within the System (e.g., accounting or payroll services), 
a supplier implementation fee equal to $100 per hour shall apply as consideration for the time and efforts 
Franchisor spends onboarding such supplier and ensuring that all practices are compliant with 
Franchisor’s standards, specifications, and technical requirements. Franchisee acknowledges and agrees 
that such fee shall be due to Franchisor from Franchisee upon the completion of the implementation of 
such supplier. 

 
(7) Intentionally Omitted. 

 

(8) Noncompliance Fees – Franchisee shall pay to Franchisor all Non-compliance Fees in accordance 
with the terms of this Agreement including, but not limited to, Payment Non- Compliance Fees, 
Operations Non-Compliance Fees, and Reporting Non-Compliance Fees. 

 
(9) All Other Fees and Obligations Set forth in this Agreement – Franchisee shall pay to Franchisor, 
Franchisor’s affiliates, or Franchisor’s designees all other fees, charges, and/or expenses set forth in this 
Agreement and in accordance with the terms of this Agreement. If no particular due date is stated in this 
agreement then such date or dates shall be determined by Franchisor in Franchisor’s Reasonable Business 
Judgment. 

 
5.D. PAYMENT NON-COMPLIANCE FEES AND CHARGES 
In addition to all other rights afforded to Franchisor under this Agreement, in connection with each and 
every fee, charge, and/or obligation payable and due from Franchisee to Franchisor under the terms of  
this Agreement including, but not limited to, this Article 5, within 14 days of Franchisor’s invoice, 
Franchisee shall pay to Franchisor: (a) a payment non-compliance fee in the amount of $150 (the 
“Payment Non- Compliance Fee”) for each and every instance where a fee, charge, and/or obligation 
payable to Franchisor under this Agreement is not paid in full  when  due;  plus  (b)  Interest  on  all 
unpaid fees, sums, and/or obligations payable and due from Franchisee to Franchisor at an interest rate 
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(6) (6)If Franchisee proposes or  requests  that  Franchisor  consider  the  approval  of  products, 
services, equipment, supplies, suppliers and/or distributors for use in the Franchised Business where such 
products, services, equipment, supplies, suppliers and/or distributors are not, presently, at the time of 
Franchisee’s request, approved for use in the System, Franchisee: (a) must provide Franchisor with a 
written request where Franchisee specifies the product, service, equipment, supply, supplier and/or 
distributor, the reason for Franchisee’s request; (b) shall timely submit to Franchisor such information, 
reports, specifications, and samples as Franchisor, in Franchisor’s Reasonable Business Judgment 
requests; (c) shall pay to Franchisor a Supplier Evaluation Fee per requested product, service, equipment, 
supply, supplier and/or distributor to be considered including, but not limited to, the Supplier Evaluation 
Fees that Franchisor, in Franchisors Reasonable Business Judgment, establishes and assesses based on, 
among other things, the administrative costs and time associated with evaluating, assessing and testing  
the proposed product, service, equipment, supply,  supplier  and/or  distributor  including,  but  not  
limited to Franchisor’s internal employees and independent third-parties engaged and/or retained by 
Franchisor for evaluation and testing. The foregoing fees and payments shall be paid by Franchisee to 
Franchisor within 14 days of the date of Franchisor’s invoice. Upon Franchisee’s compliance with the 
foregoing, within 60 days of the completion of all evaluations, Franchisor shall notify Franchisee of  
Franchisor’s approval or disapproval, which shall  be determined by Franchisor in Franchisor’s 
Reasonable Business Judgment. Under no circumstance shall the foregoing be  construed  as  implying 
that Franchisor is required  to  approve  alternative  suppliers  and Franchisor  shall  exclusively 
determine,  in  Franchisor’s  Reasonable  Business  Judgment,  the  level  of evaluation to be conducted  
by Franchisor. 

 
7.G. MARKET RESEARCH AND TESTING 
Franchisor may conduct  market  research  and  testing  to  evaluate,  modify,  test  or  sample  the 
services, products, equipment and supplies  authorized  by  Franchisor  and  to  determine  consumer 
trends and the viability of certain services and products. Franchisee agrees to participate in Franchisor’s 
market research programs that may be conducted by Franchisor in its discretion, by test marketing 
services and/or products from  the  Franchised  Business.  Franchisee  agrees  to  provide  Franchisor  
with  timely  reports  and  other relevant information regarding such market research. Franchisee agrees  
to purchase a reasonable quantity of the tested products and effectively promote and make a reasonable 
effort to sell the products and/or services. 

 
7.H. COMPLIANCE WITH LAWS AND GOOD BUSINESS PRACTICES 
(1) Franchisee shall, at all times, secure and maintain in full force all required licenses, permits and 
certificates relating to the operation of the Franchised Business, and Franchisee must operate the 
Franchised Business in full compliance with all applicable laws, ordinances, codes, and regulations. 

 
(2) Franchisee shall, at  all  times,  investigate,  review,  and  comply  with  all  laws  applicable  to 
the operation of the Franchised Business, including, without limitation, all labor laws and obligations, 
wage and hour laws and obligations, employer practices laws and obligations, labor department rules and 
regulations, workers compensation and unemployment laws and rules, insurance obligations, and health 
and safety laws, rules and obligations. 

 
(3) Franchisee shall, at all times, investigate, review, and comply with all laws, rules, and regulations 
related  to  all  laws,  rules,  and  regulations  related  to  customer  and  employee  privacy  obligations 
and protections and, all laws,  rules,  and  regulations,  related  to  the  privacy  and  protection  of 
customer and employee information  and  data  and,  all  laws,  rules,  and  regulations  related  to 
customer  and  employee solicitations. 

 
(4) Franchisee must, at all times, immediately notify Franchisor in writing of any of the following 
concerning Franchisee, and/or the Franchised Business: (a) any cause of action, claim, lawsuit, 
proceeding, and investigation; (b) issuance of any order, writ, injunction, award, and/or decree by any 
court, agency, or other governmental entity; and (c) any notice of violation of any law, ordinance, code, 
permit, or regulation. 
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(5) Franchisee shall, at all times, ensure that all advertising and promotion of the Franchised  
Business by Franchisee is be completely factual and, conforms to the highest standards of ethical 
advertising, and is in conformity with Franchisor’s standards and specifications. Franchisee shall refrain 
from any business practice, advertising practice, or personal conduct that may be injurious to Franchisor, 
the System, First Day Homecare Businesses, and/or the Licensed Marks. Franchisor, in Franchisor’s sole 
discretion, shall possess, among other things, the unilateral right to reject any and all advertising relating 
to the Franchised Business, Franchisor, the System, First Day Homecare Businesses and/or using the 
Licensed Marks. 

 
(6) Franchisee  shall  comply  with, and, cause  Franchisee’s Owners to  comply  with and/or  to 
assist Franchisor, to the fullest extent possible, in Franchisor’s efforts to comply with Anti-Terrorism 
Laws (as defined below). In connection with such compliance, Franchisee and each Owner certify, 
represent, and warrant that Franchisee’s or any Owner’s property or interests is not subject to being 
“blocked” under any of the Anti-Terrorism Laws, and Franchisee and each Owner are not otherwise in 
violation of any of the Anti- Terrorism Laws.  Franchisee further certifies that Franchisee and each  
Owner are not listed on the Annex to Executive Order 13244 (the Annex is available at 
http://www.treasury.gov) and will not become so listed, hire any person so listed, or have dealings with 
any person so listed. Franchisee agrees to immediately notify Franchisor if Franchisee or any Owner 
becomes so listed. “Anti-Terrorism Laws” refers to and means Executive Order 13224 issued by the 
President of the United States, the USA PATRIOT Act, and all other present and  future  federal,  state 
and local  laws,  ordinances,  regulations,  policies,  lists  and  any  other requirements of any 
governmental authority addressing, or in any way relating to, terrorist acts and acts of war. If Franchisee, 
an Owner, or Franchisee’s employees violate any of the Anti-Terrorism Laws and/or become listed on the 
Annex to Executive Order 13244, then Franchisor may terminate this Agreement immediately without 
prior notice to Franchisee. 

 
In connection with Franchisee’s compliance with the terms of this Article 7.H., if Franchisee discovers, 
learns of, and/or becomes aware of any conflict and/or discrepancy between Franchisee’s obligations 
under this Article 7.H. with Franchisor’s standards and/or specifications as contained in this Agreement, 
in the Operations Manual, and/or as  otherwise  designated  by  Franchisor  from  time  to  time, 
Franchisee  shall immediately notify Franchisor in writing of such discrepancy. In the event of any 
conflict or ambiguity, Franchisor’s determination and/or resolution made by Franchisor, in writing, and, 
specifically with regard to the presented conflict or ambiguity, shall be determinative as between 
Franchisor and Franchisee and the operations of the Franchised Business. 

 
7.I. MANAGEMENT OF THE FRANCHISED BUSINESS 
(1) Franchisee agrees that, at all times, that the development and operation of the Franchised 
Business shall be managed, operated, and maintained under the active, continuing management, 
substantial personal involvement and, hands-on supervision, of Franchisee’s Managing Owner. The 
Managing Owner must at all times be actively involved in the operation of the Franchised  Business 
unless  Franchisee  delegates management  functions  to  an  authorized  Operating  Manager  who,  
among other things, satisfactorily completes Franchisor’s  Initial  Training  program  and,  otherwise 
meets the criteria  and  conditions  for qualification as an Operating Manager as designated and 
determined by Franchisor from time to time. If the Operating Manager is a family member of Franchisee 
and/or an Owner then the Operating Manager shall also sign and agree to be bound by the terms of the 
Franchise Owner and Spouse Agreement and Guaranty. 

 
(2) Franchisee must, at all times, faithfully, honestly and diligently perform its obligations hereunder, 
and continuously exert its best efforts to promote and enhance the business of the Franchised Business 
and the goodwill of the Licensed Marks and the System. 

 
(3) If, at any time, the Franchised Business is not being managed by a Managing Owner or Operating 
Manager who satisfactorily completed the Training Program, Franchisor is authorized, but is not required, 
to immediately appoint a manager to maintain the operations of the Franchised Business for and on behalf 
of  Franchisee.  Franchisor’s  appointment  of  a  manager  of  the  Franchised  Business  does  not   
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(4)  
(3)to Article 16. Franchisor is not liable for any debts, losses, costs or expenses incurred in the operations 
of the Franchised Business or to any creditor of Franchisee for any  products,  materials,  supplies  or 
services purchased by the Franchised Business while it is managed by Franchisor’s appointed manager. 
Franchisor has the right to charge fees and expenses, as determined by Franchisor, in Franchisor’s 
Reasonable Business Judgment, for management services (the “Management Service Fees”). Any 
determination as to whether or not Franchisor may elect to provide management services, if any, and the 
extent of such services, and/or the discontinuation thereof, shall be exclusively determined by Franchisor 
in Franchisor’s Reasonable Business Judgment. The Management Service Fee shall be immediately 
payable  upon  invoice  by  Franchisor  to Franchisee. 

 
(4) Franchisee shall, at all times, maintain sufficient working capital to fulfill its obligations under 
this Agreement. 

 
7.J. REMEDIES FOR NONCOMPLIANCE WITH OPERATIONAL STANDARDS 
In addition to all other rights afforded to Franchisor under this Agreement, in connection with any, each, 
and every violation of any term, provision, and/or operational requirement as set forth in this Article 7 (an 
“Operations Violation”), within 14 days of Franchisor’s invoice, Franchisee shall pay to Franchisor an 
operations non-compliance fee (the “Operations Non-Compliance Fee”) in the amount of: (a) $1,000 for 
each and every instance / event related to an Operations Violation involving the sale of services and/or 
products that are not Approved Services and Products; (b) $1,000 for each and every instance / event 
related to an Operations Violation involving the failure to exclusively use System Supplies, and/or 
Franchisor designated suppliers; and (c) $450 for all other Operations Violation. Additionally, in each of 
the foregoing instances, within 14 days of Franchisor’s invoice, Franchisee shall pay to Franchisor all 
costs and expenses incurred by Franchisor in connection with any inspections, audits, and/or re-
inspections directed and/or undertaken by Franchisor for the purpose, as determined by Franchisor in 
Franchisor’s Reasonable Business Judgment, of determining whether or not Franchisee’s Operations 
Violation has been cured in accordance with Franchisor’s standards and specifications. The foregoing 
does not constitute Franchisor's consent to and/or acquiescence to Operations Violations. Nothing 
contained in this Article 7.J. shall be interpreted as interfering with and/or negating Franchisor’s rights 
and remedies as set forth in Article 16 and, as otherwise set forth in this Agreement. All rights and 
remedies of Franchisor are cumulative and shall be interpreted as cumulative to one another. 

 
ARTICLE 8 
INSURANC

E 
 

Franchisee, at Franchisee’s sole expense, must purchase and maintain in full force at all times during the 
Term of this Agreement an insurance policy or policies protecting Franchisee as named insured and 
naming, as additional  insureds,  Franchisor,  Franchisor’s  affiliates,  Franchisor’s  successors  and 
assigns,  and  the officers, directors, shareholders, partners, agents, representatives, independent 
contractors and employees of Franchisor. The policy or policies must be written by a carrier or carriers 
with an A.M. Best Rating of at least A-, VII and reasonably acceptable to Franchisor. The insurance must 
at all times be compliant with the standards and specifications set forth in the Operations Manual. From 
time-to-time Franchisor may designate preferred insurance brokers and insurance carriers. 

 
The  currently  required  insurance  policies,  insurance  coverage  requirements,  and  insurance   
coverage amounts are designated and set forth in the Operations Manual. Franchisor may, in Franchisor’s 
Reasonable Business Judgment, periodically change the amounts of coverage required under such 
insurance policies and require different or additional kinds of insurance at any time, including excess 
liability insurance, to reflect inflation, identification of new risks, changes in law or standards of liability, 
higher damage awards or other relevant changes in circumstances. Notwithstanding the immediately 
foregoing sentence, Franchisor  shall  not  increase  such  minimum  coverage  more  than  once  every 
two  (2)  years.  All  public liability and property damages policies must contain a provision that 
Franchisor is entitled to recover under these policies on any loss occasioned to Franchisor, Franchisor’s 
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independent contractors, and employees of Franchisor by reason of the negligence of Franchisee and/or 
Franchisee’s   officers,   directors,   shareholders,   members,   owners,   partners,   agents,  
representatives, independent contractors, and employees. By the earlier of ninety (90) days after the 
Effective Date or prior to the commencement of the Training Program, Franchisee  must  deliver,  or 
cause to be delivered, to Franchisor a copy of the certificates of insurance demonstrating Franchisee’s 
compliance with this Article 
8. All insurance policies required must expressly provide that no less than thirty (30) days’ prior written 
notice shall be given to Franchisor in the event of a material alteration to, or cancellation of, any 
insurance policy Franchisee is required to maintain in accordance with this Agreement. 

 
Franchisee shall provide Franchisor  with  a  copy  of  its  certificates  of  insurance  annually.  In  the 
event Franchisee fails, for any reason, to procure or maintain the insurance required by this Agreement, 
then Franchisor has the right and authority (but not the obligation) to immediately to procure insurance 
and charge all costs, fees, and expenses associated with same to Franchisee, which such charges, together 
with a reasonable administrative fee for Franchisor’s expenses in so acting, shall be immediately payable 
by Franchisee to Franchisor upon demand. The foregoing remedies are in  addition  to  any  other 
remedies Franchisor may have under this Agreement, at law, or in equity. 

 
 

Coverage Type 
 

Amount 
 

Coverage Level 

 
General and Professional Liability 

 
$5,000 - $15,000 

1M occurrence, $2M aggregate (CA 
$3M Agg). Must include sexual abuse

$250k/$500k. 
Business Property Insurance $75,000 Per Month 
Business Income/Extra Expense $12,500 Per Month 
Electronic Media and Records $10,000 Per Occurrence 

Money and Securities $10,000/Inside 
$2,500/Outside Per Occurrence 

Valuable Papers and Records $25,000 Per Occurrence 
Accounts Receivable $25,000 Per Occurrence 
 
Workmen’s Compensation 

 
$750 - $10,000 

Charged per payroll amount. Get this 
coverage from your payroll vendor 

(Viventium) or through another  
carrier. 

Business Interruption Insurance 
(unless you can demonstrate that 
such coverage is not able to be 
acquired by providers in your  
state or region) 

 
 

$50,000 

 
 

Not less than Per Month 

 
Hired & Non-Owned Auto 

 
$0 - $10,000 $1M Combined Single Limit (CSL) 

(if not included in GL) 

 
Employee Dishonesty / Theft 

 
$250 - $500 $25,000 (must include theft of 

third parties) 

Personal Property $250 - $1,000 $10,000 minimum 

Any other coverage that (a) Franchisor periodically requires to satisfy insurance-related obligations via the
Manuals, System Site or otherwise in writing, or (b) your independent legal counsel identifies as required
or recommended coverage. 
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BRAND DEVELOPMENT AND MARKETING 
 

9. 10.A.     BRAND  DEVELOPMENT FUND 
At all times and from time to time, as determined by Franchisor, in Franchisor’s Reasonable Business 
Judgment, Franchisor may institute, implement, maintain, delegate and administer a brand development 
fund (the “Brand Development Fund”). The following shall apply to the Brand Development Fund at all 
times throughout the Term: 

 
(1) If Franchisor institutes the Brand Development Fund, Franchisee shall pay, on the Due Date, a 
mandatory and continuing fee to the Brand Development Fund in an amount equal to 1% of Gross 
Revenue for each monthly Accounting Period (the “Brand Development Fund Fee”), provided, however, 
Franchisee will not be required to contribute more than 2% of the Gross Revenue of the Franchised 
Business for each monthly Accounting Period; 

 
(2) The Brand Development Fund Fee shall be paid to Franchisor on the Due Date and in accordance 
with the payment terms and method set forth in Article 5.B for the payment of Royalty Fees; 

 
(3) Franchisor,  in  Franchisor’s  Reasonable  Business  Judgment,  shall  direct  all  advertising, 
media placement, marketing and public relations programs and activities financed by the Brand 
Development Fund, with sole discretion over the strategic direction, creative concepts, materials, and 
endorsements used by the Brand Development Fund, and the geographic, market, and media placement 
and allocation thereof. Without limiting the foregoing, the Brand Development Fund  may  also  be 
utilized  for  evaluation  and monitoring of the Business Management Systems, maintenance and  
upgrades to the System Website, and development of Digital Media; 

 
(4) Franchisee agrees that the purpose of the advertising, media, marketing and activities financed by 
the Brand Development Fund is and shall be for the general enhancement of the System brand as 
associated with the Licensed Marks and general public brand recognition and awareness of the Licensed 
Marks. The Brand Development Fund will not be utilized to directly or indirectly market or promote the 
Franchised Business or, unless otherwise directed by Franchisor, in Franchisor’s Reasonable Business 
Judgment, pay for media placements that may benefit or include any media market that includes 
Franchisee’s Administrative Office or Operating Territory; 

 
(5) Franchisee agrees that the Brand Development Fund may be used to pay various costs and 
expenses of Franchisor for such reasonable salaries, wages, administrative costs and overhead as 
Franchisor may incur in activities reasonably related to the administration, activities and/or the brand 
awareness goals of the Brand Development Fund including expenses incurred by Franchisor for 
advertising, marketing, product and service testing, product and service development, maintenance, 
evaluation and monitoring of the Business Management Systems, upgrades to the System Website, 
development of Digital Media  and creative  development  that  is  internally  administered  or  prepared 
by Franchisor and  other  marketing activities made by Franchisor, provided, however, that salary 
expenses for Franchisor’s personnel paid by the Brand Development Fund shall be commensurate with 
the amount of that time spent by such personnel on Brand Development Fund matters. Franchisor shall 
not use contributions to the Brand Development Fund to defray any of Franchisor's general operating 
expenses, except for such reasonable salaries, administrative costs and  overhead  as  Franchisor  may 
incur in activities reasonably related  to  the  administration  and activities of the Brand Development 
Fund and creation or conduct of its marketing programs including, without  limitation,  conducting  
market research, preparing advertising and marketing materials and collecting and accounting for 
contributions to the Brand Development Fund. Franchisor may spend in a fiscal year an amount greater or 
less than the aggregate contributions of all First Day Homecare Businesses to the Brand Development 
Fund in that year; 

 
(6) Franchisee agrees to  participate  in  all  advertising,  marketing,  promotions,  research  and 
public relations programs instituted by the Brand Development Fund; 
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(7) (7)First Day Homecare Businesses owned by Franchisor or Franchisor’s affiliates are not required 
to pay any Brand Development Fund Fee or contribute to or make any contribution to the Brand 
Development Fund; 

 
(8) Franchisee and Franchisor acknowledge and agree that (a) the Brand Development Fund is not a 
trust, (b) Franchisor is not a trustee or fiduciary of the Brand Development Fund, and (c) Franchisor may 
deposit and maintain  any  and  all  funds  of  the  Brand  Development  Fund  Fee  in  Franchisor’s 
general accounts. Brand Development Fund Fees are not required to be segregated from other assets or 
accounts of Franchisor. The Brand Development Fund is not required to expend Brand Development 
Fund Fees in the year that they are collected and the Brand Development Fund may borrow from 
Franchisor or other lenders at standard commercial interest rates to cover deficits of the Brand 
Development Fund, and Franchisor may cause the Brand Development Fund to invest any surplus for 
future use by the Brand Development Fund. All interest earned on monies contributed to the Brand 
Development Fund will be used to pay costs of the Brand Development Fund before other assets of the 
Brand Development Fund are expended. A summary statement of monies collected  and  costs  incurred 
by the Brand Development Fund for Franchisor's immediately preceding fiscal year shall be made 
available to Franchisee upon Franchisee's written request. Franchisor will have the right to cause the 
Brand Development Fund to be incorporated or operated through an entity separate from Franchisor at 
such time as Franchisor deems appropriate, and such successor entity shall have all rights and duties of 
Franchisor pursuant to this Article 9.A(8); 

 
(9) Although Franchisor will endeavor to utilize the Brand Development Fund to develop advertising 
and marketing materials and programs, Franchisor undertakes no obligation to ensure that expenditures  
by the Brand Development Fund in or affecting any geographic area are proportionate or equivalent to the 
contributions  to  the  Brand  Development  Fund  by  First  Day  Homecare  Businesses  operating  in  
that geographic area or that any First Day Homecare Businesses will benefit directly or in proportion to  
its contribution to the Brand Development Fund from the development of advertising and marketing 
materials. Franchisor may use the Brand Development Fund to promote or benefit any type of First Day 
Homecare Businesses in the System. Franchisor may use the Brand Development Fund to promote or 
benefit First Day Homecare Businesses located within a particular region of the  United  States. 
Franchisee agrees that Franchisee’s failure to derive any such benefit will not serve as a basis for a 
reduction or elimination of its obligation to contribute to the Brand Development Fund. Franchisee agrees 
that the failure (whether with or without Franchisor's permission) of any other franchisee to make the 
appropriate amount of contributions to the Brand Development Fund shall not in any way release 
Franchisee from or reduce Franchisee's obligations under this Article 9, such obligations being separate 
and independent obligations of Franchisee under  this  Agreement.  Except  as  expressly  provided  in  
this Article 9,  Franchisor  assumes no direct or indirect liability, responsibility, or obligation to 
Franchisee with respect to the maintenance, direction, and/or administration of the Brand Development 
Fund; and 

 
(10) Franchisor,  in  Franchisor’s Reasonable  Business Judgment,  may  establish a  council  to 
provide guidance respecting the administration of the Brand Development Fund and marketing matters 
concerning the Brand Development Fund. The council shall only serve in an advisory capacity and 
Franchisor shall select members of the council which may be comprised of employees of Franchisor, 
Franchisor, franchisees of the System and third parties. 

 
9.B. LOCAL MARKETING 
On a monthly and on-going basis, Franchisee is required to spend a minimum of $1,200 on local 
marketing of the Franchised Business targeted to Franchisee’s Operating Territory, with such local 
marketing expenditure  expended  on  digital  lead  generation  in  accordance  with  Franchisor’s 
standards and specifications where such leads are located within Franchisee’s Operating Territory. On or 
before the 5th of each month, or, such other dates as specified by Franchisor, Franchisee shall provide 
Franchisor with an accurate accounting of Franchisee’s local marketing expenditures, placements, 
activities, and metrics for the immediately preceding calendar year quarter. At the request of Franchisor, 
Franchisee shall provide Franchisor with on-going access to any and all data and systems that record 
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Advertising Cooperative subject to the terms of those documents; 
 

(5) Franchisee shall  contribute  to  the  Advertising  Cooperative  in  the  amounts  as  determined 
and required by the Advertising or, otherwise in accordance with those documents governing the 
operation of the Advertising Cooperative; provided, however, Franchisee’s contributions to the 
Advertising Cooperative shall  not  exceed  Franchisee’s  local  minimum  marketing  obligations  set 
forth in Article 9.B. of  this First Day HomecareAgreement and Franchisee’s contributions to the 
Advertising Cooperative shall count toward satisfaction of Franchisee’s minimum local marketing 
obligations set forth in Article 9.B.; 

 
(6) (6)Franchisee shall submit to  the  Advertising  Cooperative  and  to  Franchisor  such  statements 
and reports   as   may   be   required   by   the   Advertising   Cooperative   and   approved   by   
Franchisor. All contributions to the Advertising Cooperative shall be maintained and administered in 
accordance with the documents governing the Advertising Cooperative. The Advertising Cooperative 
shall be operated solely for the purpose of collection and expenditure of the Advertising Cooperative’s 
fees for the purpose set forth in this Article. 

 
(7) (7)No  marketing  materials,  plans,  or  media  may  be  used  by  the  Advertising  Cooperative  
or its members without the prior written approval of Franchisor; 

 
(8) (8)First Day Homecare Businesses owned by Franchisor and/or Franchisor’s affiliates that are 
located within the geographic area of the designated Advertising Cooperative are not required to make 
contributions to the Advertising Cooperative; and 

 
(9) (9)The Advertising Cooperative must comply with the rules and regulations established by 
Franchisor in the Operations Manual which may be modified by Franchisor from time to time. 

 
ARTICLE 10. 

RELATIONSHIP OF THE PARTIES AND  INDEMNIFICATION 
 

10.A. INDEPENDENT CONTRACTORS 
This Agreement does not create a fiduciary relationship between Franchisor and Franchise, Franchisor 
and Franchisee are independent contractors, and nothing in this Agreement is intended to make either 
party a general or special agent, legal representative, subsidiary, joint venturer, partner, employee or 
servant of the other for any purpose. The parties’ relationship is strictly a franchisor and franchise 
relationship. Franchisee is the sole employer of the employees of the Franchised Business. Franchisee has 
the sole right to select, hire and discharge Franchisee’s employees. Franchisee is responsible for all 
decisions regarding hiring, firing, training, supervising, disciplining, scheduling and paying wages to, and 
withholding and paying taxes  for  Franchisee’s  employees.  Franchisee,  each  Owner,  each  Spouse, 
and Franchisee’s officers, directors, manager, agents, representatives, independent contractors and 
employees shall not be construed, considered, or represented as Franchisor’s employees, representatives, 
or agents. There is no joint employer relationship between Franchisor and Franchisee or Franchisee’s 
employees. Franchisee’s compliance with all federal, state and local labor laws rules and regulations shall 
be exclusively determined and managed by Franchisee. To the extent that the  Operations  Manual 
includes  information,  specifications,  procedures, criteria  and/or  requirements  as  to  employees  of   
the Franchised Business, such requirements shall be interpreted exclusively for the purpose  of 
maintaining brand  standards  associated  with  the  System,  to protect  the  good  will  associated  with 
the System, and to ensure System uniformity requirements and standards concerning the Approved 
Services and Products, and under no circumstance shall same relate to the employer-employee 
relationship. As to the foregoing issue of “joint employer” and the non-existence thereof, in the event of 
any inconsistency or conflict between this Agreement and the Operations Manual, the terms of this 
Agreement shall take precedence and govern. 

 
Franchisee must conspicuously identify itself at the premises of the Franchised Business and in all 
dealings with  customers,  lessors,  contractors,  suppliers,  public  officials  and  others  as  the  owner  of 
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Franchisee agrees that: 
 

(1) No ownership interest of any Owner in Franchisee may be Transferred without the prior written 
consent of Franchisor; 

 
(2) No obligations, rights or interest of Franchisee in (a) this Agreement, (b) the lease or ownership 
interests in Franchisee’s Administrative Office, (c) the Franchised Business, or (d) all or substantially all 
of the assets of the Franchised Business may be Transferred without the prior written consent of 
Franchisor. This restriction shall not prohibit Franchisee from granting a mortgage, charge, lien, or 
security interest in the assets of the Franchised Business or this Agreement for the exclusive purpose of 
securing financing for the initial development (occurring prior to the Actual Business Commencement 
Date) of the Franchised Business; 

 
(3) (4)Without limitation to the foregoing, any Transfer by Franchisee respecting and/or relating to 
this Agreement and/or the  Franchised  Business  and/or  assets  associated  with  the  Franchised  
Business will require the prior written consent of Franchisor where such Transfer occurs by virtue of: (a) 
divorce  or legal dissolution of marriage; (b) insolvency; (c) dissolution of a Corporate Entity; (d) last will 
and testament; (e) intestate succession; or (f) declaration of, or transfer in trust; 

 
(4) (5)Any purported Transfer without the written consent of Franchisor, or otherwise in violation of 
this Agreement including, but not limited to this Article 14.B. shall constitute a breach of this Agreement 
and shall convey to the transferee no rights or interests in this Agreement; and 

 
(5) (6)In the event of a Transfer of this Agreement that is approved by Franchisor, Franchisee shall 
not be relieved of Franchisee’s obligations under this Agreement whether said obligations accrued and/or 
arose prior to and/or after the date of Transfer. 

 
14.C. CONDITIONS FOR APPROVAL OF TRANSFER 
Provided Franchisee and each Owner and Spouse, respectively, are in substantial compliance with this 
Agreement and the Ancillary Agreements, and Franchisor does not elect to exercise Franchisor’s right of 
first refusal as set forth in Article 14.F below, Franchisor shall not unreasonably withhold its approval of  
a Transfer by Franchisee or an Owner. The proposed transferee (including such assignee’s owner(s) and 
spouse(s) if the proposed transferee is a Corporate Entity) must be of good moral character, have 
sufficient business experience, aptitude, and financial resources to own and operate a First Day Homecare 
Business, and otherwise meet Franchisor's then applicable standards for franchisees as determined by 
Franchisor in its sole, but reasonable  discretion.  Furthermore,  the  proposed transferee  and  the 
proposed transferee’s owners and spouses may not own or operate, or intend to own or operate, a 
Competitive Business. Franchisee agrees that Franchisor may condition approval of a Transfer upon 
Franchisee’s satisfaction (either before, or contemporaneously with, the effective date of the Transfer) of 
the following: 

 
(1) Franchisee must provide written notice to Franchisor of the proposed Transfer of this Agreement 
at least thirty (30) days prior to the Transfer, and Franchisee must have also satisfied the obligations set 
forth in Article 14.F below; 

 
(2) All accrued monetary obligations of Franchisee and all other outstanding obligations to 
Franchisor and/or Franchisor’s affiliates under this Agreement and the Ancillary Agreements must be 
satisfied in a timely manner, and Franchisee must satisfy all trade, supplier, and vendor accounts  and 
other  debts,  of whatever nature or kind, in a timely manner; 

 
(3) Franchisee,  each  Owner,  and  each  Spouse  must  not  be  in  default  or  material  breach  of 
this Agreement or the Ancillary Agreements; 

 
(4) The transferee shall be bound by all terms and conditions of this Agreement, and each owner of 
the transferee and their respective spouses shall personally execute the Franchise Owner and Spouse 



First Day Homecare 
2024 Franchise Agreement 68

 

 

and Guaranty in the form attached to this Agreement as Attachment B; 
 

(5) (5)All obligations of Franchisee under this Agreement and the Ancillary Agreements shall be 
assumed by the transferee, each individual owner of transferee, and their respective spouses in a manner 
satisfactory to Franchisor; 

(6) 
(6) Franchisee,  each  Owner,  and  each  Spouse  must  execute  the  General  Release  attached  to 
the Franchise Disclosure Document as Exhibit G releasing Franchisor, Franchisor’s Affiliates and 
Franchisor’s past and present officers, directors, shareholders, members, partners, agents, representatives, 
independent contractors, servants and employees, of any and all claims against Franchisor for matters 
arising on, or before, the effective date of the Transfer; 

 
(7) If the proposed Transfer includes or entails the Transfer of this Agreement, substantially all of the 
assets of the Franchised Business, a controlling interest in Franchisee, or is one of a series of Transfers 
which in the aggregate Transfers substantially all of the assets of the Franchised Business or a controlling 
interest in Franchisee, then, at the election of Franchisor and upon notice from Franchisor to Franchisee, 
the transferee may  be  required  to  execute  (and/or,  upon  Franchisee's  request, shall cause  all 
interested parties to execute) for a term ending on the expiration date of the original Term of this 
Agreement, the then- current standard form franchise agreement offered to new franchisees of First Day 
Homecare Businesses and any other agreements as Franchisor requires. Such agreements shall supersede 
this Agreement and its associated agreement in all respects, and the terms of Franchisor's then-current 
agreements may differ from the  terms  in  this  Agreement,  provided  that  such  agreements  shall 
provide for the same Royalty Fee, Advertising Contributions, and all other financial or monetary 
obligations established in this Agreement; 

 
(8) The transferee, at its expense, must improve, modify, refurbish, renovate, remodel, and/or 
otherwise  upgrade  Franchisee’s  Administrative  Office  to  conform  to  the  then-current  standards   
and specifications of  Franchisor,  and  the  transferee  must  complete  such  improvements, 
modifications, refurbishments, renovations, remodeling, and/or upgrading within the time period 
Franchisor reasonably specifies; 

 
(9) Franchisee, each Owner, and each Spouse shall remain liable for all obligations to Franchisor set 
forth in this Agreement; 

 
(10) At the transferee's expense, the transferee, and the transferee's managing owner, managers and/or 
any other applicable employees of transferee’s First Day Homecare Business must complete any training 
programs then in effect for franchisees of First Day Homecare Businesses upon terms and conditions set 
forth in this Agreement or as Franchisor otherwise reasonably requires; 
(11) Franchisee must pay the Transfer Fee to Franchisor; 

 
(12) Franchisor’s approval of the material terms and conditions of the Transfer, and Franchisor 
determines in Franchisor’s Reasonable Business Judgment that the price and terms of payment are not so 
burdensome as to be detrimental to the future operations of the Franchised Business by the transferee; 

 
(13) Transferee’s employees, directors,  officers,  independent  contractors,  and  agents  who  will 
have access to Confidential Information shall execute the Confidentiality Agreement attached to the 
Franchise Disclosure Document  as Exhibit H; 

 
(14) Franchisee entering into an agreement with Franchisor agreeing to subordinate any obligations of 
transferee to make installment payments of the purchase price to Franchisee to the transferee's obligations 
to Franchisor, including, without limitation, transferee’s obligations with respect to Royalty Fees, 
Advertising Contributions; 

 
(15) Franchisee  and  transferee  acknowledge  and  agree  that  Franchisor's  approval  of  the  
Transfer indicates only that the transferee meets, or Franchisor waived, the criteria established by 
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franchisees as of the time of such transfer, and Franchisor's approval thereof does not constitute a 
warranty or guaranty by Franchisor, express or implied, of the suitability of the terms of sale, successful 
operation, or profitability of the Franchised Business; 
(16) (17)Franchisee and transferee acknowledge and agree that Franchisor’s approval of the Transfer 
at issue does not constitute Franchisor’s approval of future or other Transfers or the waiver of the 
requirement that Franchisor must approve such future or other Transfers in accordance with this 
Agreement; 

(18) 
(17) The Transfer must be made in compliance with all applicable laws; 

 
(18) The Transfer  of  the  Franchised  Business,  the  lease  for  Franchisee’s  Administrative  Office 
(if applicable), and the assets of the Franchised Business shall be made only in conjunction with a 
Transfer of this Agreement, approved by Franchisor in accordance with and subject to this Article 14 and 
the terms and conditions of this Agreement; and 

 
(19) Franchisor's consent to a Transfer of any interest that is subject to the restrictions of this 
Agreement shall not constitute a waiver of any claims it may have against Franchisee or deemed a waiver 
of Franchisor's right to demand strict and exact compliance with this Agreement by the transferee. 

 
14.D. DEATH OR DISABILITY OF FRANCHISEE OR AN OWNER 
(1) If Franchisee is an individual and not a Corporate Entity, upon the death or permanent disability 
of Franchisee, the executor, administrator, conservator, or other personal representative of Franchisee, 
must appoint a manager that meets the equivalent of an Operating Manager within a reasonable time, 
which shall not exceed 30 days from the date of death or permanent disability. The appointed manager (as 
applicable) must serve and qualify as an Operating Manager and attend and successfully complete the 
Training Program within 60 days of the appointment. If Franchisee’s First Day Homecare Business is not 
being managed by a Franchisor approved Operating  Manager  (as  applicable)  within  30  days  after 
such death  or  permanent disability, Franchisor is authorized, but is not required, to immediately appoint 
a manager to maintain the operations of Franchisee’s First Day Homecare Business for, and on behalf of, 
Franchisee at Franchisee’s sole costs until an approved Operating Manager is able to assume the 
management  and  operation  of Franchisee’s First Day Homecare Business. Franchisor's appointment of  
a manager for Franchisee’s First Day Homecare Business does not relieve Franchisee of its obligations 
under this Agreement, including this Article 14.D., or constitute a waiver of Franchisor’s right to 
terminate this Agreement pursuant to Article 16, below. At all times, including while Franchisee’s First 
Day Homecare Business may be managed by Franchisor’s appointed manager, Franchisor shall not be 
liable for any debts, losses, costs, or expenses incurred in the operations of Franchisee’s First Day 
Homecare Business or to any creditor of Franchisee for any products, materials, supplies, or services 
purchased by Franchisee’s First Day Homecare Business. Franchisor has the right to charge a reasonable 
fee (the “Management Service Fees”) for such management services and may cease to provide 
management services at any time. 

 
(2) If  Franchisee  is  a  Corporate  Entity,  upon  the  death  or  permanent  disability  of  
Franchisee’s Managing Owner, the remaining Owners within a reasonable time, which shall not exceed 
thirty (30) days from the date of death or permanent disability, must appoint a new Managing Owner that 
is approved by Franchisor. The appointed Managing Owner must attend and successfully complete the 
Training Program within 60 days of the appointment. If Franchisee’s First Day Homecare Business is not 
being managed by a  Franchisor approved Managing  Owner  (as  applicable)  within  30  days  after   
such death  or  permanent disability, Franchisor is authorized, but is not required, to immediately appoint 
a manager to maintain the operations of Franchisee’s First Day Homecare Business for, and on behalf of, 
Franchisee at Franchisee’s sole costs until an approved Managing Owner is able to assume the 
management  and  operation  of Franchisee’s First Day Homecare Business. Franchisor's appointment of  
a manager for Franchisee’s First Day Homecare Business does not relieve Franchisee of its obligations 
under this Agreement, including this Article 14.D., or constitute a waiver of Franchisor’s right to 
terminate this Agreement pursuant to Article 16, below. At all times, including while Franchisee’s First 
Day Homecare Business may be managed by Franchisor’s appointed manager, Franchisor shall not be 
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any products, materials, supplies, or services purchased by Franchisee’s First Day Homecare Business. 
Franchisor has the right to charge a reasonable fee for such management services and may cease to 
provide management services at any time. Notwithstanding the foregoing, if Franchisee is a Corporate 
Entity and the Managing Owner is the only Owner of Franchisee, then Article 14.D.(1) shall apply as if 
the Managing Owner were the sole individual Franchisee. 

(3) 
(3) Upon the death of  Franchisee  or  any  Owner,  the  executor,  administrator,  conservator  or 
other personal representative of that deceased person must transfer his interest to a person Franchisor 
approves within a reasonable time, not to exceed 12 months from the date of death. 

 
(4) If Franchisee is an individual, then in the event of the death or permanent disability of  
Franchisee, this Agreement may be Transferred to any designated person, heir or beneficiary without the 
payment of the Transfer Fee. Notwithstanding the immediately foregoing sentence, the Transfer of this 
Agreement to such transferee of Franchisee shall be subject to the applicable terms and conditions of this 
Article 14, and the  Transfer  shall  not  be  valid  or  effective  until  Franchisor  has  received  the 
properly executed legal documents, which Franchisor’s attorneys deem necessary to document such a 
Transfer of this Agreement properly and legally. Furthermore, said transferee must agree to be 
unconditionally bound by the terms and conditions of this Agreement, personally guarantee the 
performance of Franchisee’s obligations under this Agreement, and execute the Franchise Owner and 
Spouse  Agreement  and  Guaranty  attached  to  this Agreement as Attachment B. 

 
14.E. TRANSFER TO WHOLLY OWNED CORPORATE ENTITY 
In the event Franchisee is an individual/are individuals, this Agreement may be Transferred by  
Franchisee to a Corporate  Entity  (the  “Assignee  Corporate  Entity”),  provided  that:  (a)  Franchisee 
has  provided Franchisor with 30 days prior written notice of the proposed Assignment of this  
Agreement; (b) Franchisee (individually, jointly and severally as to each individual Franchisee) sign and 
be bound by the Franchise Owner and Spouse Agreement and Guaranty attached to this Agreement as 
Attachment B; (c) the Spouse of each Franchisee (individually, jointly and severally as to each individual 
Spouse) sign and be bound by the Franchise Owner and Spouse Agreement and Guaranty attached to this 
Agreement as Attachment B; 
(d) Franchisee has provided Franchisor with true and accurate copies of corporate formation documents 
related to the Assignee Corporate Entity and the ownership of the Assignee Corporate Entity and has 
further provided Franchisor with all additional documentation as Franchise may request concerning the 
proposed assignment and/or Assignee Corporate Entity; and (e) Franchisee is otherwise in compliance 
with the terms and conditions of this Agreement and any Ancillary Agreements. Franchisee agrees that an 
assignment to an Assignee Corporate Entity shall not relieve Franchisee of Franchisee’s individual 
obligations under this Agreement  as  such  obligations  existed  between  Franchisee  and  Franchisor 
prior  to  the  date  of  any assignment to the Assignee Corporate Entity. 

 
14.F. FRANCHISOR’S RIGHT OF FIRST REFUSAL 
If Franchisee or an Owner desires to engage, in whole or in part, in a Transfer of Franchisee, this 
Agreement, Franchisee’s First Day Homecare Business, Franchisee’s Administrative Office, and/or 
Franchisee’s Administrative Office, then Franchisee or  such  Owner  (as  applicable)  must  obtain  a 
bona fide, signed written offer from the fully disclosed purchaser (the “Offer”) and submit an exact copy 
of the Offer to Franchisor. Franchisor  shall  have  30  days  after  receipt  of  the  Offer  to  decide 
whether Franchisor will purchase the interest in Franchisee, Franchisee’s First Day Homecare Business, 
Franchisee’s Administrative Office, and/or Franchisee’s Administrative Office for the same price and 
upon the same terms contained in the Offer (however, Franchisor may substitute cash for any form of 
payment proposed in the Offer). If Franchisor notifies Franchisee that Franchisor intends to purchase the 
interest within said 30-day period, Franchisee or Owner (as applicable) must sell the interest to 
Franchisor. Franchisor will have at least an additional 60 days to prepare for closing. Franchisor shall be 
entitled to receive from Franchisee or Owner (as applicable) all customary representations and warranties 
given by Franchisee or Owner (as applicable) as the seller of the assets and/or the ownership interest or,  
at Franchisor’s election, the representations and warranties contained in the offer. If Franchisor does not 



First Day Homecare 
2024 Franchise Agreement 75

 

 

(1) Franchisee’s Owners and their Spouses, respectively, must agree to, sign, and deliver to 
Franchisor, within 30 days of the date of delivery by Franchisor to Franchisee, Franchisor’s then current 
individual guaranty agreements, and, thereby, among other  things,  individually and jointly  guarantee  
the full and complete performance  of  the  Renewal  Franchise  Agreement  including,  but  not  limited 
to, payment obligations, non-compete obligations, and restrictive covenants (the “Renewal Ancillary 
Agreements”); 
(2) Franchisee and the Owners must, prior to the Renewal Term, undertake and complete, to 
Franchisor’s satisfaction, such additional training, if any, as designated and determined by Franchisor in 
Franchisor’s Reasonable Business Judgment; and 

 
(3) (4)Franchisee and the Owners must agree to, sign, and deliver to Franchisor, within 30 days of the 
date of delivery by Franchisor to Franchisee, Franchisor’s  then  current  form  of  general  release 
whereby Franchisee and Franchisee’s Owners shall each fully release and discharge Franchisor, 
Franchisor’s affiliates and it’s officers, directors, shareholders, partners, agents, representatives, 
independent contractors, servants, employees, successors and assigns from any and all claims, causes of 
action, and suits arising from and/or related to this Agreement. If local law precludes Franchisee’s 
issuance of a general release, Franchisor at Franchisor’s election, may condition renewal on Franchisee 
and each Owners delivery to Franchisor of an estoppel letter advising and informing Franchisor that the 
undersigned possesses no legal claim or cause of action against Franchisor and is not aware of any facts 
of circumstances involving any breach of this Agreement by Franchisor or Franchisor’s agents or 
employees. 

 
Failure by Franchisee, and, as applicable, each Owner and Spouse to timely comply with the foregoing 
conditions shall be deemed an election by Franchisee not to renew the franchise. 

 
Franchisee  expressly  acknowledges  and  agrees  that  the  Renewal  Franchise  Agreement  and  
Renewal Ancillary Agreements, as determined by Franchisor in Franchisor’s sole discretion, may contain 
terms, conditions, requirements, and rights that are materially and substantively different from those 
granted and contained in this Agreement. 

 
ARTICLE 16. 

DEFAULTS AND REMEDIES 
 

16.A. DEFAULTS BY FRANCHISEE AND TERMINATION BY FRANCHISOR 
 

(1) Defaults and Automatic Termination – Franchisee shall be in default of this Agreement, and, this 
Agreement shall be automatically and immediately terminated, without notice to Franchisee and without 
providing Franchisee any opportunity to cure, upon the occurrence of any one or more of the following 
actions, inactions, omissions, events, and/or circumstances: 

 
(a) Franchisee becomes insolvent, and/or Franchisee makes a general assignment for the 
benefit of creditors or takes any other similar action for the protection or benefit of creditors; 

 
(b) Franchisee admits in writing Franchisee’s inability to pay its debts as they mature, and/or 
Franchisee gives notice to any governmental body or agency of insolvency, pending insolvency, 
suspension of operations and/or pending suspension of operations; 

 
(c) Franchisee files a voluntary petition in bankruptcy, Franchisee is adjudicated bankrupt or 
insolvent, and/or Franchisee files any petition or answer seeking any reorganization,  
arrangement, composition, readjustment, liquidation, dissolution, or other similar  relief  under 
any applicable federal and/or state law relative to bankruptcy, insolvency or similar relief for 
debtors; 

 
(d) An involuntary petition in bankruptcy is filed against Franchisee and Franchisee fails to 
have the involuntary petition discharged within 35 days of the petition filing, and/or Franchisee 
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(e) (e)A bill in equity or other proceeding for the appointment of any trustee, receiver, 
conservator, custodian or liquidator of Franchisee for Franchisee's business or any assets of 
Franchisee is filed and Franchisee consents to same; 

 
(f) A  court  of  competent  jurisdiction appoints  or  orders any  trustee, receiver, 
conservator, custodian or liquidator for Franchisee’s business or any assets of Franchisee and 
such appointment or order remains for an aggregate of 60 days, whether or not consecutive, from 
the date of entry thereof; 

 
(g) Franchisee initiates proceedings for a composition with creditors under any state or 
federal law or such a proceeding is initiated against Franchisee; 

 
(h) This Agreement, or any of Franchisee’s rights under this Agreement, is levied upon  
under any attachment or execution, and/or Execution is levied upon or against the Franchised 
Business or  any  assets  of  Franchisee,  and/or  a  final  judgment  against  Franchisee  remains 
of  record  or unsatisfied for 30 days or more, unless an appeal and/or bond is filed; 

 
(i) Franchisee is dissolved; 

 
(j) A cause of action or lawsuit to foreclose any lien or mortgage against the assets of the 
Franchised Business; 

 
(k) A cause of action or lawsuit to foreclose any lien against equipment used in the operation 
of  the  Franchised  Business  and  not  dismissed  within  60  days  after  the  summons  is   
served  on Franchisee; 

 
(l) Real or personal property of Franchisee used in the operation of the Franchised Business 
is sold after levy thereupon by any sheriff, marshal, or other law enforcement officer; and/or 

 
(m) Upon termination by Franchisor pursuant to Article 16.A.(2), Article 16.A.(3), or Article 
16.A.(4) of this Agreement, and/or upon termination by Franchisor pursuant to Article 16.A.(3)  
of this Agreement. 

 
(2) Defaults and Automatic Termination upon Written Notice without Cure Period – Franchisee shall 
be in default of this Agreement, and, this Agreement may be terminated by Franchisor, at Franchisor's 
sole discretion,  upon  written  notice  from  Franchisor  to  Franchisee  and  without  providing 
Franchisee any opportunity to cure, upon the occurrence of any one or more of the following actions, 
inactions, omissions, events, and/or circumstances, with such termination effective on the date of 
Franchisor’s notice: 

 
(a) Franchisee, on 3 or more instances and/or occasions, engages, commits, and/or suffers an 
action, inaction, omission, event, and/or circumstance that constitutes or qualifies as a default 
under Articles 16.A.(3) and/or 16.A.(4) of this Agreement, irrespective of whether or not such 
action, inaction, omission, event, and/or circumstance is the subject of a notice of default from 
Franchisor to Franchisee pursuant to Articles 16.A.(3) and/or 16.A.(4) of this Agreement and 
irrespective of whether or not such default was timely cured and irrespective of whether or not 
Franchisee paid any penalties or additional fees to Franchisor; 

 
(b) Franchisee, intentionally and knowingly, refuses to comply with and/or breaches any 
term, condition, provision, and/or requirement of this Agreement with the  intent  of  causing 
harm to Franchisor, the System, other System franchisee and/or customers of the Franchised 
Business; 

 
(c) Franchisee intentionally, knowingly, with prior notice, and/or through negligence, at any 



First Day Homecare 
2024 Franchise Agreement 79

 

 

(c)state, and/or local laws, rules, regulations, ordinances, permits, codes and/or conduct resulting 
in a foreseeable, immediate and/or  imminent  threat  to  the  health  and/or  safety  of  any third-
party including customers, employees, and/or the public at large; 

 
(d) Franchisee  abandons,  surrenders  and/or  fails  to  continuously  and  actively  operate 
the Franchised Business, unless prevented from doing so by casualty that is the subject of Article 
7.C. of this Agreement and that is cured/remedied in accordance with Article 7.C.; 

 
(e) Franchisee, as to applicable, laws, rules and/or regulations, loses and/or fails to 
continuously possess, the legal right to operate Franchised Business in  accordance  with  the 
terms of this Agreement and the standards, specifications, and requirements set forth in the 
Operations Manual and/or as otherwise communicated by Franchisor from time to time; 

 
(f) Franchisee  and/or  Franchisee’s  Owners  intentionally misrepresent  and/or  omit 
material information in Franchisee’s Disclosure Questionnaire attached to this Agreement as 
Attachment E; 

 
(g) As to information, records, statements, and/or data that Franchisee must maintain and/or 
report  to  Franchisor  pursuant  to  the  terms  of  this  Agreement,  the  Operations  Manual,  or 
as otherwise requested by Franchisor from time to time, the information, records, statements, 
and/or data maintained by Franchisee and/or reported by Franchisee contains intentional 
inaccuracies and/or material inaccuracies that are either misleading or false; 

 
(h) Franchisee attempts to Transfers or, purportedly attempts to Transfer, this Agreement or 
any of  Franchisee’s  rights  under  this  Agreement,  without  Franchisor’s  prior  approval, 
written consent, and/or otherwise not in accordance with this Agreement; 

 
(i) If Franchisee  is  a  Corporate  Entity,  an  Owner  of  Franchisee  attempts  to  Transfer 
or, purportedly Transfers, the Owners equity interests, ownership interests, and/or rights in 
Franchisee without Franchisor’s prior approval, written consent, and/or otherwise not in 
accordance with this Agreement; 

 
(j) Franchisee  discloses,  divulges,  provides  access  to,  communicates,  and/or  permits  
the communication of the contents, data and/or information contained in the Operations Manual 
to any third-party not otherwise authorized by Franchisor; 

 
(k) Franchisee  discloses,  divulges,  provides  access  to,  communicates,  and/or  permits  
the communication of Confidential  Information  to  any  third-party  not  otherwise  authorized 
by Franchisor; 

 
(l) Franchisee engages in any activity that injures, harms, damages, or otherwise has a 
material adverse effect on Franchisor, the System, the Licensed Marks, First Day Homecare 
Businesses, the Franchised Business, and/or the reputation of the First Day Homecare brand; 

 
(m) Franchisee, an Owner, and/or a Spouse, as applicable and whether individually or jointly, 
breaches or is in default of an Ancillary Agreement, and, if the applicable agreement provides for 
the opportunity to cure, fails  to  timely  cure  the  breach  or  default  of  the  Ancillary 
Agreement, including, without limitation, the Franchise Owner and Spouse Agreement and 
Guaranty; 

 
(n) Franchisee and/or an Owner of Franchisee is convicted of a felony crime, and/or pleads 

guilty or nolo contendere to a felony crime; 
 

(o) Franchisee  and/or  an  Owner  of  Franchisee  engages  in  intentionally  dishonest  
and/or unethical conduct that, in Franchisor’s Reasonable Business Judgment, results in 
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Business, and/or the reputation of the First Day Homecare brand; 
 

(p) (q)Franchisee fails to complete, to Franchisor’s reasonable satisfaction, the Training 
Program and/or supplemental training programs designated by Franchisor; 

 
(q) (r)Franchisee fails, upon receiving actual or constructive notice, shall: (1) immediately 
notify Franchisor  of any known breach of the  Confidentiality Agreement by any person or 
entity; (2) immediately notify Franchisor of facts and information that would cause a reasonable 
person to believe that a person or entity violated the Confidentiality Agreement and/or is in the 
process of violating the Confidentiality Agreement; and (3) take reasonable steps  including 
,notice  to Franchisor and Franchisee’s consultation with Franchisee’s legal counsel, to prevent 
any person or entity from violating the terms  of  the  Confidentiality  Agreement  and/or 
otherwise  publicly disseminating Confidential Information; 

 
(r) Franchisee misappropriates, misuses, or makes any unauthorized use of the Licensed 
Marks, the Confidential Information, and/or the System and/or Franchisee materially impairs the 
goodwill associated  with  the  Licensed  Marks, and/or  Franchisee  applies  for  registration of 
the  Licensed Marks anywhere in the world; and/or 

 
(s) Franchisee and/or an Owner fails to comply with Anti-Terrorism Laws or becomes listed 
on the Annex to Executive Order 13244. 

 
(3) Defaults and Automatic Termination after 10 Day Cure Period – Franchisee shall be in default of 
this Agreement and, this Agreement shall be terminated, upon the occurrence of any one or more of the 
following actions, inactions, omissions, events, and/or circumstances, unless, Franchisee timely cures, to 
the satisfaction of Franchisor, such default / action, inaction, omission, event, and/or circumstance within 
10 calendar days of Franchisor’s written notice: 

 
(a) Franchisee fails, refuses, and/or is unable to timely pay and/or satisfy the Royalty Fee, 
Advertising  Contribution,  and/or  any  other  payment,  fee,  financial  obligation,  charge, 
and/or monetary obligation payable and/or due to Franchisor pursuant to the terms of this 
Agreement; 

 
(b) Franchisee fails  to  meet  the  Performance  Target  in  two  (2)  consecutive 
Measurement Periods, provided that Franchisor shall provide notice of a twelve-month cure 
period after the first (1st) default under this subsection. 

 
(c) Franchisee and/or Franchisee’s affiliate fails, refuses, and/or is unable to pay and/or 
satisfy any payment, fee, financial obligation, charge, and/or monetary obligation payable to 
Franchisor and/or Franchisor’s Affiliates pursuant to this Agreement and/or any other agreement 
between or among Franchisor, Franchisor’s Affiliate, Franchisee and/or Franchisee’s affiliate; 
and/or 

 

(d) Franchisee fails or refuses, at any time, and, without legal justification as may be 
determined by Franchisor in Franchisor’s Reasonable Business Judgment, to pay any third-party 
supplier or vendor for any goods, products, supplies, equipment, materials and/or any other items 
used by, benefitting, and/or intended to benefit the Franchised Business. 

 
(e) Franchisee fails to obtain accreditation from the Accreditation Commission for Health 
Care (ACHC), within six (6) months after Franchised Business commences operation. 

 
The foregoing events of default set forth in this Article 16.A.(3) shall exclude events of default that are 
otherwise governed by and/or constitute events of default under Article 16.A.(1) or Article 16.A.(2). In 
the event of any inconsistency or conflict between the provisions of this Article 16.A.(3) with Article 
16.A.(1), Article 16.A.(1) shall take precedence and govern. In the event of any inconsistency or conflict 
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(4) Defaults and Automatic Termination after 30 Day Cure Period – Franchisee shall be in default of 
this Agreement and, this Agreement shall be terminated, upon the occurrence of any one or more of the 
following actions, inactions, omissions, events, and/or circumstances, unless, Franchisee timely cures, to 
the satisfaction of Franchisor, such default / action, inaction, omission, event, and/or circumstance within 
30 calendar days of Franchisor’s written notice: 

(5) 
(a) Franchisee fails or refuses to comply with and/or breaches any term, condition,  
provision, and/or requirement of  this  Agreement  that  is  not  otherwise  a  default  under 
Articles  16.A.(1), 16.A.(2), or 16.A.(3) of this Agreement; 

 
(b) Franchisee fails or refuses to comply with and/or breaches any term, condition,  
provision, and/or requirement of any agreement,  other  than  this  Agreement,  between 
Franchisor  and Franchisee, and/or an affiliate of Franchisor and Franchisee; 

 
(c) Franchisee fails or refuses, in accordance with the terms of this Agreement, to obtain and 
secure a signed  lease  agreement  or  fee  simple  ownership  interest  in  an  approved  location 
for Franchisee’s Administrative Office; 

 
(d) Franchisee fails or refuses to develop and open the Franchised Business on or before the 
Scheduled Business Commencement Date, in compliance with the terms of this Agreement, as 
designated or specified in the Operations Manual, and/or in accordance with Franchisor’s 
standards and specifications as communicated to Franchisee from time to time; 

 
(e) Franchisee fails or refuses, at any time, to manage, maintain, and/or operate the 
Franchised Business in compliance with the terms of  this  Agreement,  as  designated  or 
specified in the Operations Manual, and/or in accordance with Franchisor’s standards, 
specifications,   and requirements as communicated to Franchisee from time to time; 

 
(f) Franchisee fails or refuses, at any time, to develop, manage, maintain, and/or operate the 
Franchised Business in compliance with all applicable federal, state, and local laws, rules, 
regulations, ordinances, permits, and codes; 

 
(g) At any time, an inspection and/or evaluation of the operations of the Franchised Business 
– whether by mystery shopper programs, third-party inspection services, or as otherwise 
designated by Franchisor, and, whether or not such inspections are on notice or secret – 
Franchisor,  in Franchisor’s  Reasonable  Business  Judgment,  determines  that  the  operations  
of the Franchised Business do not meet or are in violation of the operational standards and 
requirements set forth in this Agreement, the Operations Manual, and/or as communicated to 
Franchisee from time to time; 

 
(h) Franchisee fails or refuses to timely submit to Franchisor records, reports, stored media, 
recordings, financial statements,  books,  accounts,  statements,  data,  documentation  and/or 
other information as required by this Agreement,  as  set  forth  in  the  Operations  Manual, 
and/or  as requested by Franchisor 

 
(i) If any inspection or review of Franchisee's records, reports, books, accounts, statements, 
data, documentation and/or other information discloses, within any week, month, or Accounting 
Period selected by Franchisor, the underreporting of Franchisee’s Gross Revenue, and/or any 
other metrics or data, resulting in the underpayment, by 5% or more, of the obligations,  
payments, and/or fees due by Franchisee to Franchisor under the terms of this Agreement; 

 
(j) Franchisee fails or refuses, at any time, to maintain the required insurance policies and 
insurance coverage required for the Franchised Business as set forth in this Agreement, and/or in 
the Operations Manual; and/or 
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(k) (k)Franchisee fails  to  timely  satisfy  and  pay  all  vendors,  suppliers  and/or  
contractors in connection with the development, construction, and/or establishment of the 
Franchised Business. 

 
The foregoing events of default set forth in this Article 16.A.(4) shall exclude events of default that are 
otherwise governed by and/or constitute events of default under Article 16.A.(1) or Article 16.A.(2). In 
the event of any inconsistency or conflict between the provisions of this Article 16.A.(4) with Article 
16.A.(1), Article 16.A.(1) shall take precedence and govern. In the event of any inconsistency or conflict 
between the provisions of this Article 16.A.(4) with Article 16.A.(2), Article 16.A.(2) shall take 
precedence and govern. 

 
16.B. TERMINATION   BY FRANCHISEE 
If Franchisee, each Owner and Spouse (as applicable) are in full compliance with each and every term  
and provision of this Agreement, any amendment or successor agreement, and any of the Ancillary 
Agreements, and  Franchisor  materially  breaches  Franchisor’s  substantive  and  material  obligations 
set  forth  in  this Agreement, Franchisee may terminate this Agreement in the event of the following: 

 
(1) Franchisor  does  not  correct  the  material  breach  within  30  days  after  Franchisor’s  receipt 
of Franchisee’s written notice of such material breach to Franchisor; or 

 
(2) In a case where Franchisor’s material breach cannot reasonably be cured within 30 days, within 
30 days of Franchisor’s receipt of Franchisee’s written notice of Franchisor’s material breach, Franchisor 
shall be provided a reasonable time period to cure such material breach provided  that  Franchisor 
provides reasonable evidence to Franchisee of Franchisor’s current, continuing and/or planned efforts to 
correct the material breach within a reasonable time. 

 
In either case, Franchisee’s termination of this Agreement shall not take effect until expiration of the 30- 
day period set forth above and or such reasonable time period as necessary to cure the material breach, 
and Franchisee delivers to Franchisor a separate written notice of termination. The termination date must 
be 10 days  after  Franchisor’s  receipt  of  Franchisee’s  notice  of  termination.  Franchisee’s   
termination of this Agreement for any reason other than as set forth in this and in compliance with this 
Article 16.B. shall not constitute the termination of this Agreement and shall constitute a material breach 
of this Agreement by Franchisee. 

 
16.C. FRANCHISOR’S ADDITIONAL RIGHTS, REMEDIES, AND DAMAGES 
Franchise agrees that Article 16.A. sets forth actions, inactions, omissions, events, and/or circumstances 
that, among other things, constitute, in each and every instance and subject to any applicable cure period, 
if any, a default of this Agreement permitting Franchisor to, among other things, terminate this 
Agreement and/or resulting in the automatic termination of this Agreement. The grounds constituting a 
default under Article 16.A are in addition to any and all other grounds for default as may be otherwise set 
forth in the Franchise Agreement. In the event of an event of default of this Agreement by Franchisee 
under Article 
16.A. or, as otherwise set forth in this Agreement, Franchisee Agrees that termination of this Agreement 
is not the sole or exclusive remedy of Franchisor and that Franchisor’s right or remedy of termination 
shall be in addition to any and all other rights set forth in this Agreement, and as otherwise available to 
Franchisor in law or equity. 

 
Without limitation to the foregoing, additionally, in the event of the termination of this Agreement as a 
result of a default or breach by Franchisee and/or, by Franchisee’s Owners and/or affiliates of any 
Ancillary Agreements, Franchisor, in addition to any and all other rights and remedies available to 
Franchisor as set forth in this Agreement, and, at law and in equity, shall possess the following rights and 
remedies, each of which are not exclusive of the other and may be/are in conjunction with one another: 

 
(1) To void and terminate this Agreement, and thereafter to market, sell, transfer, convey and assign 
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(2) To hold Franchisee and Franchisee’s Owners liable for, and recover from each of them, jointly 
and severally, all  payments, fees,  monetary  obligations,  financial  obligations,  interest,  and charges 
due and owing to Franchisor from Franchisee pursuant to this Agreement, the Ancillary Agreements, 
and/or any other agreements between  Franchisee  and  Franchisor,  including,  without  limitation, 
Royalty Fees and Advertising Contributions with each and every payment and obligation to  be 
accelerated  and  due immediately. 

 
(3) To hold Franchisee and Franchisee’s Owners liable for, and recover from each of them, jointly 
and severally, lost revenues, profits, and fees including, but not limited to Royalty Fees, Brand 
Development Fund Fee, Advertising Contributions, and all other fees, revenues and/or expenses that 
would have been paid to Franchisor, under the terms of this Agreement and throughout the Term of this 
Agreement, had a breach not occurred and had Franchisor not terminated this Agreement. In calculating 
and determining the foregoing Franchisee agrees that in calculating and in determining such damages that 
it is fair and reasonable to use Franchisee’s most recent calendar year Gross Revenue in calculating and 
determining Franchisor lost revenues and fees and by assuming that such Gross Revenue would have  
been earned in each and every year throughout the remainder of the Term had this Agreement not been 
terminated. If, however, the Franchised Business has been open and in operation for less than one 
calendar year, Franchisee agrees that it is fair and reasonable to use an average of First Day Homecare 
Business Gross Revenue across the System during the year in which this Agreement was terminated and 
to use such average Gross Revenue for the purpose of calculating and determining Franchisor lost 
revenues and fees and, in doing so, by assuming that such Gross Revenue would have been earned in  
each and every year throughout the remainder of the Term had this Agreement not been terminated. 
Franchisee agrees that the foregoing is a form of liquidated damages, and that it is fair and reasonable. 

 
(4) To hold Franchisee and Franchisee’s Owners liable for all costs, fees, expenses, and/or damages 
incurred by Franchisor and/or suffered by Franchisor as a result of a reach or termination including, but 
not limited to, the recovery of reasonable attorney fees and expenses including court costs, arbitration 
fees, mediation fees, arbitrator fees, mediator fees, depositions, and other related expenses. 

 
(5) To enjoin, restrain, and otherwise prohibit Franchisee from operating the Franchised Business or 
exercising any rights granted to Franchisee under this Agreement pursuant to a court order restraining 
order, injunction or other means. 

 
(6) Declaratory judgment that this Agreement and all rights granted to Franchisee under this 
Agreement are terminated, null and void. 

 
(7) All other remedies and/or rights available to Franchisor as otherwise set forth in the Agreement 
and/or as may be otherwise available by law or equity. 

 
In the event of a breach or default of this Agreement, should Franchisor elect, at Franchisor’s sole 
discretion, to not terminate this Agreement, such action shall be without prejudice and without waiver of 
Franchisor’s rights in the future. Further, at all times, and without prejudice to Franchisor’s right to 
declare a default and, among other things, terminate this Agreement, Franchisor may: (i) temporarily or 
permanently suspend any existing credit arrangements or accommodations previously extended to 
Franchisee and/or refrain from offering or making available to Franchisee any credit arrangements or 
accommodations that may be offered or made available to other System franchisees; (ii) modify payment 
terms for approved products, supplies, or other merchandise purchased by Franchisee which may include, 
without limitation, requiring cash on delivery; (iii) disqualify Franchisee from being eligible for, or from 
participating in, special promotion programs, rebates, and/or rebate sharing that may be offered or made 
available to other System franchisees; and/or (iv) refrain from providing or making available  to 
Franchisee promotional materials or other materials developed by the Brand Development Fund and/or 
Advertising Cooperative. 

 
If Franchisor does not pursue termination of this Agreement in the event of a default or breach by 
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(4) Return to Franchisor the Operations Manual (including any and all parts, supplements, and copies 
of the Operations Manual), the Confidential Information (including without limitation the Business 
Management System Data and all customer lists and information), and all other confidential materials, 
equipment, software, information,  and  property  owned  by  Franchisor  and  all  copies  thereof 
provided, however, that  Franchisee  may  retain  Franchisee’s  copies  of  this  Agreement, 
correspondence between Franchisor and Franchisee, but not including Confidential Information that may 
be contained in or attached thereto, and other documents that Franchisee needs to retain pursuant to 
applicable law; 

 
(5) Permanently cease accessing,  immediately  disconnect  from,  and  discontinue  using  any  and 
all digital media, intra-nets, cloud-based systems, and/or servers that store, maintain, and/or provide 
access to the Operations Manual, Confidential Information, and all other standards, specifications of 
Franchisor; 

 
(6) Immediately notify Franchisor, in writing, of any and all locations where Franchisee may have 
maintained and/or stored digital files and/or media containing all or parts of the Operations Manual, any 
Confidential Information, and all other standards and specifications of Franchisor, immediately turn over 
such digital files and media to Franchisor, and follow Franchisor’s instructions as to the destruction of 
such digital files and media; 

 
(7) Except in the event an authorized transferee continues to operate Franchisee’s former First Day 
Homecare Business at Franchisee’s Administrative Office subsequent to a Transfer, at Franchisee’s sole 
cost and expense: (a) modify and alter Franchisee’s former First Day Homecare Business, Franchisee’s 
former First Day Homecare Administrative Office, and Franchisee’s Administrative Office, as reasonably 
necessary or otherwise required by Franchisor, to ensure that Franchisee’s Administrative Office has been 
completely de-identified and differentiated from its former appearance to prevent any confusion by the 
public as to the continued existence of a First Day Homecare Business at your Administrative Office; (b) 
remove from Franchisee’s Administrative Office all distinctive physical and structural features  
identifying a First Day Homecare Business and all distinctive  signs,  trade  dress  and  emblems 
associated with the System including, without limitation, signs, trade dress, and emblems bearing the 
Licensed Marks; (c) make specific additional changes to Franchisee’s Administrative Office as  
Franchisor reasonably requests for the purpose of completely de-identifying Franchisee’s former First 
Day Homecare Business. Franchisee shall immediately initiate the foregoing actions and complete such 
actions within the period of time designated by Franchisor,  and  Franchisee  agrees  that  Franchisor 
and/or Franchisor’s designated agents may enter the premises of Franchisee’s Administrative Office at 
any time to make foregoing alterations at Franchisee's sole risk and expense. Franchisee  further agrees 
that Franchisee’s failure to timely make modifications and alterations to Franchisee’s Administrative 
Office will cause irreparable injury to Franchisor, and Franchisee consents to the entry, at Franchisee's 
expense, of any ex-parte order by any court of competent jurisdiction authorizing Franchisor or its agents 
to take action, if Franchisor seeks such an order; 

 
(8) Take all actions necessary and/or reasonably required to cancel all fictitious or assumed names or 
equivalent registrations relating to the Licensed Marks; 

 
(9) At no cost to Franchisor, take such action as may be determined by Franchisor to: (i) provide and 
assign to Franchisor the Business Management System, the Business Management System Data, and all 
customer lists, customer information, and customer data and employee lists, employee information, and 
employee data; (b) transfer, disconnect, and/or otherwise assign, as directed by Franchisor, all telephone 
numbers, email addresses, yellow pages telephone directories, telephone directory type listings, Web 
Based Media listings,  accounts and  log-in information  used in  connection with Franchisee’s former 
First Day Homecare Business and/or otherwise  associated  with  the  System  and/or  the  Licensed 
Marks, cancel Franchisee’s interests in same as such cancellation may be directed by Franchisor, and 
effectuate, perform, honor, and comply with Franchisee’s obligations. 
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Article 6.E of this Agreement. 
 

(11) (12)Provide Franchisor,  within  thirty  (30)  days  of  the  expiration,  termination,  or  Transfer  
of this Agreement, with written proof demonstrating that Franchisee has complied with the terms of this 
Article 17 and all other obligations under this Agreement that Franchisee must perform, abide by, and 
comply with, subsequent to the termination, expiration, or Transfer of this Agreement. 

(13) 
17.C. CONTINUING OBLIGATIONS 
All obligations under this Agreement that expressly, or by their nature, survive, or are intended to  
survive, the expiration, termination, or Transfer of this Agreement shall continue in full force and effect 
subsequent to, and notwithstanding, this Agreement’s termination, expiration, or Transfer until such 
obligations are satisfied in full or, by the nature and/or terms, such obligation(s) expire. 

 
Franchisee further agrees that in the event of a Transfer of this Agreement by Franchisee, whether or not 
such Transfer is authorized by Franchisor or made in violation of this Agreement, under no circumstance 
shall Franchisee be relieved of Franchisee’s Obligations under this Agreement and under no circumstance 
shall each Owners and  Spouse  be  relieved  of  their  respective  guarantees,  agreements,  and 
obligations related to, or associated with, this Agreement, including, without limitation, the guarantees, 
agreements, and obligations set forth in the Franchise Owner and Spouse Agreement and Guaranty 
attached to this Agreement as Attachment B. The immediately foregoing shall not be interpreted or 
otherwise construed as constituting consent to any Transfer of this Agreement without the express written 
consent by Franchisor and Franchisee’s compliance with this Agreement respecting any such Transfer. 

 
ARTICLE 18. 

ENFORCEMENT AND CONSTRUCTION 
 

18.A. SEVERABILITY AND SUBSTITUTION OF VALID PROVISIONS 
(1) Except as expressly provided to the contrary in this Agreement, each and every term and 
provision of this Agreement shall be interpreted or otherwise construed to be independent of each other 
and severable. Although each term and provision of this Agreement are considered by the parties to be 
reasonable and intended to be enforceable, if any such term or provision of this Agreement is found by a 
court of competent jurisdiction, agency, or other government agency to be unenforceable as written or 
otherwise, then such term and condition shall be modified, rewritten, interpreted, or “blue-lined” to 
include as much of its nature and scope as will render it enforceable. If such term and condition cannot be 
so modified, rewritten, interpreted, or “blue-lined” in any respect, then it will not be given effect and 
severed from this Agreement, and the remainder of this Agreement shall be interpreted, construed, and 
enforced as if such term and condition was not included in this Agreement. 

 
(2) If any applicable and binding law or rule requires a greater prior notice of the termination of this 
Agreement than is required  in this Agreement,  or  the  taking of  some  other  action not required  by  
this Agreement, or if under any applicable and binding law or rule, any term and condition of this 
Agreement, or any specification, standard, or operating procedure Franchisor prescribes is invalid or 
unenforceable, then the greater prior notice and/or other action required by law or rule  shall  be 
substituted for the comparable provisions, and Franchisor has  the  right,  in  its  sole  discretion,  to 
modify the  invalid  or unenforceable term and condition, specification, standard, or operating procedure 
to the extent required to be valid and enforceable. Franchisee agrees to be bound by any such substituted 
and/or modified term and condition of this Agreement imposing the maximum duty permitted by law that 
is prescribed within the terms of any provision of this Agreement as though it were originally and 
separately articulated in, and made a part of, this Agreement as of the Effective Date and/or any 
specification, standard or operating procedure Franchisor prescribes, which may result  from  striking 
from any terms and conditions, specifications, standards, or operating procedures, and any portion or 
portions thereof, a court may hold to be unenforceable or from reducing the scope of any promise or 
covenant to the extent required to comply with a court order. Modifications to this Agreement shall be 
effective only in those jurisdictions in which such terms and conditions, specifications, standards, or 
operating procedures are found to be unenforceable, 
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In connection with binding arbitration, Franchisor and Franchisee further agree that: 
 

(a) All matters relating to arbitration, will be governed by the United States Federal 
Arbitration Act, except as expressly or otherwise set forth in this Agreement; 

 
(b) The arbitration hearing shall be conducted within one hundred and eighty (180) days of 
the demand for arbitration; 

 
(c) The arbitrator shall render written findings of fact and conclusions of law; 

 
(d) Except as may be otherwise required and/or prohibited by this Agreement including, but 
not  limited  to  Articles  18.I.,  18.J.,  18.N,  18.O.,  18.R,  18.T.,  and18.X. of this Agreement, 
the arbitrator has the right to award or include in his or her award any relief that he or she 
determines to be proper, including monetary damages, interest on unpaid sums, specific 
performance, injunctive relief, attorneys’  fees,  and  costs  and  expenses  as  allowable  under 
this Agreement. Notwithstanding the foregoing, under no circumstance shall the Arbitrator be 
authorized to award or declare the Licensed Marks to be generic or invalid; 

 
(e) They  shall  each  be  bound  to  the  limitations  periods  set  forth  in  Article  18.I.  of 
this Agreement and that, in any arbitration proceeding, Franchisor and Franchisee must each 
timely submit, within the same arbitration proceeding, any claim that would constitute a 
compulsory counterclaim as such claims are defined and set forth under Rule 13 of the United 
States Federal Rules of Civil Procedure. Any claim that  is not  submitted or  filed as required 
shall  be forever barred; 

 
(f) Judgment upon the arbitrator’s award may be entered in any court of competent 
jurisdiction; 

 
(g) Arbitration and/or any arbitration award must be conducted in accordance with the terms 
of this Agreement including, but not limited to, the requirements set forth in this Article 18. 

 
(3) Consent to Jurisdiction and Venue – Subject to the non-binding mediation and arbitration 
provisions set forth in this Article 18.G, Franchisor and Franchisee agree that any judicial action or legal 
proceeding must be brought in a court of competent jurisdiction located Michigan and within Genesee 
County or the county closest to Genesee County. Franchisor and Franchisee do hereby irrevocably 
consent to  and  waive  any  objection  to  the  jurisdiction  or  venue.  Without  limitation  to  the 
foregoing and notwithstanding same, Franchisor and Franchisee agree that Franchisor, at Franchisor’s 
election, may bring any legal action or proceeding seeking a temporary restraining order, preliminary 
injunction, or any action seeking Franchisor’s enforcement of an arbitration award or any judicial  
decision in the federal or state court located in the county and state where either the Franchised Business 
was located or where Franchisee resides. 

 
18.H. VARIANCES 
FRANCHISEE ACKNOWLEDGES THAT FRANCHISOR HAS AND MAY AT DIFFERENT TIMES, 
IN FRANCHISOR’S ABSOLUTE AND SOLE DISCRETION, APPROVE EXCEPTIONS OR 
CHANGES FROM THE UNIFORM STANDARDS OF THE SYSTEM, WHICH FRANCHISOR 
DEEMS DESIRABLE OR NECESSARY UNDER  PARTICULAR  CIRCUMSTANCES. 
FRANCHISEE UNDERSTANDS THAT IT HAS NO RIGHT TO OBJECT TO OR 
AUTOMATICALLY OBTAIN SUCH VARIANCES,  AND  ANY  EXCEPTION  OR  CHANGE 
MUST BE APPROVED IN ADVANCE BY FRANCHISOR IN WRITING. FRANCHISEE 
UNDERSTANDS  THAT EXISTING FRANCHISEES MAY OPERATE UNDER DIFFERENT 
FORMS OF AGREEMENTS AND THAT THE RIGHTS AND OBLIGATIONS OF EXISTING 
FRANCHISEES   MAY   DIFFER   MATERIALLY   FROM   THIS AGREEMENT. 
18.K.
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18.I. LIMITATIONS OF CLAIMS 
EXCEPT FOR CLAIMS BROUGHT BY FRANCHISOR WITH REGARD TO FRANCHISEE’S 
OBLIGATIONS TO MAKE PAYMENTS TO FRANCHISOR PURSUANT TO THIS AGREEMENT, 
FRANCHISOR’S ENFORCEMENT OF THE RESTRICTIVE COVENANTS SET FORTH IN 
ARTICLE 6 OF THIS AGREEMENT, AND FRANCHISEE’S OBLIGATION TO INDEMNIFY 
FRANCHISOR IN ACCORDANCE WITH THIS AGREEMENT,  ANY  AND  ALL  CLAIMS 
AND/OR CAUSES OF ACTIONS ARISING OUT OF, OR RELATING TO, THIS AGREEMENT, OR 
THE RELATIONSHIP BETWEEN FRANCHISEE AND FRANCHISOR RESULTING FROM THIS 
AGREEMENT, SHALL BE  BARRED  UNLESS  SUCH  CLAIM  AND/OR  CAUSE  OF  ACTION  
IS COMMENCED WITHIN TWO (2) YEARS FROM THE DATE ON WHICH  THE  ACT  OR 
EVENT GIVING RISE TO  THE CLAIM  OCCURRED  OR  ONE  (1)  YEAR  FROM  THE  DATE 
ON  WHICH  FRANCHISEE  OR FRANCHISOR  KNEW,  OR  SHOULD  HAVE  KNOWN,  IN   
THE EXERCISE OF REASONABLE DILIGENCE, OF THE FACTS GIVING RISE TO  SUCH 
CLAIM  AND/OR  CAUSE  OF  ACTION, WHICHEVER OCCURS FIRST IN TIME. 

 
18.J. 18.L.WAIVER OF PUNITIVE  DAMAGES 
FRANCHISOR AND FRANCHISEE HEREBY WAIVE TO THE FULLEST EXTENT PERMITTED 
BY LAW, ANY RIGHT TO OR CLAIM FOR ANY PUNITIVE, EXEMPLARY, CONSEQUENTIAL 
OR SPECULATIVE DAMAGES AGAINST THE OTHER AND  AGREE  THAT  IN  THE  EVENT 
OF  A DISPUTE BETWEEN THEM, EXCEPT AS OTHERWISE PROVIDED HEREIN, EACH 
SHALL BE LIMITED TO THE RECOVERY OF ACTUAL DAMAGES SUSTAINED BY IT; 
PROVIDED THAT SUCH  WAIVER  SHALL  NOT  APPLY  TO  ANY  CLAIM  (A)  ALLOWED  
BY FRANCHISOR OR FRANCHISEE FOR ATTORNEY’S FEES OR COSTS AND EXPENSES 
UNDER THIS AGREEMENT; AND/OR (B) FOR LOST PROFITS BY FRANCHISOR OR 
FRANCHISEE AND THE OWNERS UPON OR  ARISING  OUT  OF  THE  TERMINATION  OF 
THIS AGREEMENT. NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THIS 
AGREEMENT, IF ANY  OTHER  TERM  OF  THIS AGREEMENT IS FOUND OR DETERMINED 
TO BE UNCONSCIONABLE OR UNENFORCEABLE FOR ANY REASON, THE FOREGOING 
PROVISIONS   OF   WAIVER   BY   AGREEMENT   OF PUNITIVE,  EXEMPLARY,   
INCIDENTAL, INDIRECT, SPECIAL, CONSEQUENTIAL OR OTHER SIMILAR DAMAGES 
SHALL CONTINUE IN FULL FORCE AND EFFECT. 

 
18.K. 18.M.WAIVER OF JURY TRIAL 
FRANCHISOR AND FRANCHISEE IRREVOCABLY WAIVE TRIAL BY JURY IN ANY ACTION, 
PROCEEDING, OR COUNTERCLAIM, WHETHER AT LAW OR IN EQUITY, BROUGHT BY 
EITHER OF THEM AGAINST THE OTHER, WHETHER A LEGAL ACTION, IN MEDIATION, OR 
IN ARBITRATION. 

 
18.L. 18.N.BINDING EFFECT 
This  Agreement   is   binding   upon   the   parties   of   this   Agreement   and   their   respective 
executors, administrators,  heirs,  assigns  and  successors  in  interest,  and  shall  not  be  modified  
except  by  written agreement signed by both Franchisee and Franchisor. 

 
18.M. 18.O.COMPLETE AGREEMENT 
This  Agreement,  and  the  Schedules  and  Exhibits  to  this  Agreement,  as  executed  and,  as 
applicable, constitute the entire, full and complete Agreement between Franchisor and Franchisee 
concerning the subject  matter  of  this  Agreement  and  supersedes  all  prior  related  agreements 
between Franchisor and Franchisee. Notwithstanding the foregoing, nothing in this or any related 
agreement is intended to disclaim the representations made in the franchise disclosure document. 

 
18.N. 18.P.ATTORNEY FEES AND EXPENSES 
Franchisee agrees that  in  the  event  that  an  arbitrator  in  any  arbitration  proceeding  and/or,  a  court 
of competent jurisdiction shall issue an  award,  judgment,  decision  and/or  order  finding,  holding 
and/or declaring Franchisee’s breach of this Agreement than Franchisor shall also be entitled to the 
recovery of all reasonable attorney fees, costs and expenses associated with and/or related to such 
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litigation. Said fees, costs and expenses shall include, but not be limited to, attorney fees, arbitration fees, 
arbitrator fees, deposition expenses, expert witness fees and filing fees. 

 
18.O. 18.Q.NO CLASS ACTION OR MULTI-PARTY ACTIONS 
FRANCHISOR AND FRANCHISEE AGREE THAT ALL PROCEEDINGS AND/OR LEGAL 
ACTIONS ARISING OUT OF OR RELATED TO THIS AGREEMENT AND/OR THE OFFER AND 
SALE OF THE FIRST DAY HOMECARE BUSINESS FRANCHISE FROM FRANCHISOR TO 
FRANCHISEE, WILL BE CONDUCTED ON AN INDIVIDUAL BASIS AND NOT A CLASS-WIDE 
BASIS, AND, THAT ANY  PROCEEDING  BETWEEN  FRANCHISEE,  FRANCHISEE’S  
OWNERS,  SPOUSES  AND/OR GUARANTORS   AND   FRANCHISOR    AND/OR 
FRANCHISOR’S    AFFILIATES,    OFFICERS, DIRECTORS   AND/OR   EMPLOYEES   MAY  
NOT  BE  CONSOLIDATED  WITH   ANY   OTHER PROCEEDING BETWEEN FRANCHISOR 
AND ANY OTHER THIRD PARTY. 

 
18.P. 18.R.ACCEPTANCE  BY FRANCHISOR 
This Agreement will not be binding on Franchisor unless and until an authorized officer of Franchisor has 
signed it. 

 
18.Q. 18.S.INTENTIONALLY OMITTED 

 
18.R. 18.T.NO   PERSONAL   LIABILITY   BY   FRANCHISOR’S   EMPLOYEES,   
OFFICERS, OR AGENTS 
Franchisee agrees that the fulfillment of any of Franchisor’s obligations written in this Agreement or 
based on any oral communications ruled to be binding in a court of law shall be Franchisor’s sole 
obligation and none of Franchisor’s employees, officers and/or authorized agents shall be personally 
liable to Franchisee for any reason. In addition to the  foregoing,  Franchisor  and  Franchisee  are  not 
joint  employers.  The foregoing shall not be construed to imply that Franchisor and/or Franchisor’s 
agents have made any oral promises as pursuant to Article 18.M of this Agreement, this written 
Agreement  represents  the  sole Agreement between Franchisor and Franchisee. 

 
18.S. 18.U.NON-UNIFORM AGREEMENTS 
Franchisee acknowledges that Franchisor makes no representations or warranties that all other  
agreements with First Day Homecare Franchising, LLC franchisees entered into before or after the 
Effective Date do or will contain terms substantially similar to those contained in this Agreement. 
Franchisee agrees that Franchisor may waive or modify comparable provisions of other franchise 
agreements to other System franchisees in a non-uniform manner. 

 
18.T. 18.V.NO RIGHT TO OFFSET 
Franchisee shall not, on grounds of the alleged nonperformance, material breach, or default by Franchisor 
of this Agreement,  any  other  agreement  between  Franchisor  and  Franchisee,  or  for  any  other 
reason, withhold any payment,  fee,  or  any  other  amount  payable  by  Franchise  to  Franchisor 
pursuant to  this Agreement, including, without limitation, the payment of the Royalty Fee and 
Advertising Contributions, or any other payment obligation by Franchisee to Franchisor. Franchisee shall 
not have the right to offset or withhold any liquidated or unliquidated amount allegedly due to Franchisee 
from Franchisor against any payment, fee, or any other amount payable to Franchisor pursuant to this 
Agreement or any other payment obligation by Franchisee to Franchisor. 

 
18.U. 18.W.ADDITIONAL TERMS; INCONSISTENT TERMS 
The parties may provide additional terms by including the terms on Attachment A. To the extent that any 
provisions of Attachment A are in direct conflict with the provisions of this Agreement, the provisions of 
Appendix A shall control. 

 
 

18.V. 18.X.HEADINGS 
The headings and subheadings in this Agreement are strictly for convenience and reference only, and they 
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shall not limit, expand, or otherwise affect the interpretation and construction of the terms and conditions 
of this Agreement. 

 
18.W. 18.Y.AUTHORITY TO EXECUTE 
Each party acknowledges, warrants and represents that it has all requisite power and authority to enter 
into this Agreement. The execution, delivery, and performance of this Agreement has been duly and 
lawfully authorized by all necessary actions of each party, and the signatory to this Agreement for each 
party has been duly and lawfully authorized to execute this Agreement for and on behalf of the party for 
whom each signatory has signed. 

 
18.X. 18.ZZ.COUNTERPARTS, ELECTRONIC SIGNATURES, AND MULTIPLE COPIES 
This Agreement may be executed electronically. This Agreement may be executed in counterparts, all of 
which  counterparts  shall  be  deemed  originals  and  taken  together  shall  constitute  a  single 
agreement. Executed electronic or print duplicates of this Agreement, if any, and their respective 
signatures shall be deemed originals. 

 
18.Y. 18.AA.JOINT AND SEVERAL LIABILITY 
If Franchisee consists of more than one person or entity, then their liability under this Agreement shall be 
deemed joint and several. 

 
18.Z. 18.BB.RECITALS 
The parties  agree  that  the  recitals  and  representations  contained  on  the  first  page  of  this 
Agreement constitute a part of this Agreement and are hereby fully incorporated into the terms of this 
Agreement. 

 
ARTICLE 

19.     
NOTICES 

 
All written notices and reports permitted or required to be delivered by this Agreement shall be deemed  
so delivered, at the time delivered by hand, 1 business day after  being  placed  in  the  hands  of  a 
national commercial courier service for overnight delivery (properly addressed and with tracking 
confirmation), or 3 business days after placed in the U.S. mail by registered or certified Mail, postage 
prepaid, and addressed to the party to be notified at its most current principal business address of which 
the notifying party has been notified. Reports requiring delivery shall be delivered by certified U.S. mail 
and/or electronically, as designated by Franchisor. The addresses for the parties set forth in the initial 
paragraph of this Agreement shall be used unless and until a different address has been designated by 
written notice to the other party. Any notice required under this Agreement shall  not  be  deemed 
effective  or  given  by  Franchisee  to Franchisor unless given in strict compliance with this Agreement. 

 
In all cases where Franchisor’s prior approval is required and no other method or timing for obtaining 
such approval is prescribed, Franchisee shall request such approval in writing, and Franchisor shall 
respond within 10 business days after receiving Franchisee’s written request and all supporting 
documentation, provided if Franchisor does not respond, such request shall be deemed unapproved. 
Franchisor’s consent to, or approval of, any act or request by Franchisee shall be effective only to the 
extent specifically stated, and Franchisor’s consent  or  approval  shall  not  be deemed to  waive, or 
render unnecessary, consent  or approval of any other subsequent similar act or request. 

 
 

[SIGNATURE PAGE FOLLOWS] 
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MINNESOTAADDENDUM TO 
FRANCHISE DISCLOSURE  

DOCUMENT AND 
FRANCHISE AGREEMENT 

Notwithstanding anything to the contrary set forth in the Disclosure Document, the Franchise Agreement, 
or the Area Development Agreement, the following provisions will supersede and apply: 

1. The Minnesota Department of Commerce has determined that we, the franchisor, have not
demonstrated  we  are  adequately  capitalized  and/or  that  we  must  rely  on  franchise  fees  to  fund 
our operations. The Securities Regulation Division has imposed a fee deferral condition, which requires 
that we defer the collection of all initial fees from Minnesota franchisees until we have completed all of 
our pre- opening obligations and you are open for business. 

2. 1.We will protect your right to use the trademarks, service marks, trade names, logotypes, or
other commercial symbols and/or indemnify you from any loss, costs or expenses arising out of any
claim, suit, or demand regarding the use of the same.

3. 2.Minn. Stat. §80C.21 and Minn. Rule 2860.4400J prohibit the Franchisor from requiring
litigation to be conducted outside Minnesota, requiring waiver of a jury trial, or requiring you to consent
to liquidated damages, termination penalties or judgment notes. In addition, nothing in the disclosure
document  or agreement(s) can abrogate or reduce any of your rights as provided for in Minnesota
Statutes, Chapter 80C, or your rights to any procedure, forum or remedies provided for by the laws of the
jurisdiction.

3. NSF checks are governed  by  Minnesota  Statute  604.113,  which  puts  a  cap  of  $30  on service
charges.

4. The Limitations of Claims section must comply with Minnesota Statutes, Section 80C.17, Subd. 5.

5. No statement, questionnaire, or acknowledgment signed or agreed to by a franchisee in connection
with the commencement of the franchise relationship shall have the effect of (i) waiving any claims under
any applicable state franchise law, including fraud in the inducement, or (ii) disclaiming reliance on any
statement made by any franchisor, franchise seller, or other person acting on behalf of the franchisor. This
provision supersedes any other term of any document executed in connection with the franchise.
4. 6.No release language set forth in the Franchise Agreement or Area Development Agreement will
relieve us  or  any  other  person,  directly  or  indirectly,  from  liability  imposed  by  the  laws
concerning franchising of the State of Minnesota.

5. 7.Minnesota law provides franchisees with certain termination and non-renewal rights. Minnesota
Statutes, Section 80C.14, subdivisions 3, 4, and 5 require, except in certain specified cases, that you be
given 90 days’ notice of termination (with 60 days to cure) and 180 days’ notice for non-renewal of the
Franchise Agreement or Area Development Agreement.

6. 8.Under the terms of the Franchise Agreement and Area Development Agreement, as modified by
the Minnesota Addendum to the Franchise Agreement, you agree that if you engage in any non-
compliance with  the  terms  of  the  Franchise  Agreement  or  unauthorized  or  improper  use  of  the
System Marks,  or Proprietary  Materials  during  or  after  the  period  of  the  Agreements,  we  will be
entitled to seek both temporary and permanent injunctive relief against you from any court of competent
jurisdiction, in addition to all other remedies which we may have at law, and you consent to  the seeking
of these temporary and permanent injunctions.
7. 9.




